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a contract in contravention of a statute is void. Penn v. Bornman, 102 111. 523. 
Indeed, this point is urged by the plaintiff : the transfer of the license is void 
by statute, but the fixtures and stock of liquors furnish sufficient considera- 
tion to uphold the contract. Pierce v. Pierce, 17 Ind. App. 107; Strahn v. 
Hamilton, 38 Ind. 57; Mitchell v. Branham, 104 Mo. App. 480. The above 
cases involve the same state of facts presented here and hold the' considera- 
tion divisible. A lawful promise made for a lawful consideration is not 
invalid merely because an unlawful promise was made at the same time and 
for the same consideration. Clark on Contracts, p. 474; Ohio ex rel. v. 
Board of Education, 35 O. St. 519. A contract is not necessarily void 
because its performance may have led incidentally to a violation of the law, 
if that was not its necessary consequence. Mitchell v. Branham, supra ; 
Michael v. Bacon, 49 Mo. 474. However, the remark of Goode, J., dissent- 
ing, is significant : "The purpose of the statute is not to prohibit the sale 
of a dramshop license, but to deny any one but the original licensee the right 
to keep a dramshop under it." The jury were instructed that if any part 
of the consideration for the note sued on was for the transfer of the license 
their finding should be for the defendant. The reversal, therefore, seems 
justified only by a different view as to the intention of the parties. 

Corporations — Insolvency — Sale — Creditors' Bill — Preferences to 
Officers. — Defendant company having become insolvent, M, its president, 
negotiated a sale of its assets, and submitted to the company the proposition 
to sell, together with a list of the indebtedness, including debts owing to 
himself and others for which he was liable as surety, the total being in 
excess of the selling price. The sale having been sanctioned by the stock- 
holders and directors, M used the proceeds to discharge the scheduled debts 
and others also. Complainants, who are unpaid creditors, file a creditors' bill, 
on the ground that the president was a trustee of the proceeds of the sale, 
for the benefit of all creditors. Held, that the bill is not maintainable. 
O. IV. Shipman Co. v. Detroit, L. S. & Mt. C. Ry. et al. (1905), — Mich. 
— , 104 N. W. Rep. 24. 

At common law a corporation may dispose of its property in the same 
manner as any individual, and may, therefore, make an assignment with 
preferences. Catlin v. Eagle Bank, 6 Conn. 233 ; Nat. Bank v. Allen, 90 Fed. 
545 ; Blair v. III. Steel Co., 159 111. 350, 42 N. E. 895. Contra: Rouse, Trustee 
v. Merchants' Nat. Bank, 46 Ohio St. 493, 15 Am. St. Rep. 644; 2 Wilgus 
Corp. Cases, 1819; Lyons Thomas Hardware Co. v. Perry Stove Mfg. Co., 
86 Tex. 143, 24 S. W. 16, 22 L. R. A. 802 and note. But this has been 
changed by statute in many states. In construing 3 How. Stat. § 8739, which 
voids assignments for the benefit of creditors, if made with preferences, the 
Supreme Court of Michigan has held that this applies only where the debtor 
makes a common law assignment. Neuman v. Mining Co., 57 Mich. 97, 
23 N. W. 600 ; Nat. Bank v. First Nat. Bank, 100 Mich. 485, 59 N. W. 231 ; 
and therefore the transaction in the principal case was not within the terms 
of the statute. But even at common law, preferences to directors and other 
officers have been held illegal. Bradley v. Fanvell, 1 Holmes (U. S.) 433; 
Mallory v. Kirkpatrick, 54 N. J. Eq. 50; Olney v. Conanicut Land Co., 
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16 R. I. 597, 5 L. R. A. 361, 27 Am. St. Rep. 767, 2 Wilgus Corp. Cases, 
1837; Hill v. Standard Telephone Mfg. Co., 198 Pa St. 446, 48 Atl. 432, 
Cook, Corporations, (5th Ed.) §692. But in Michigan and other states, 
preferences to directors and other officers are upheld. Thus, in Bank of 
Montreal v. Potts Salt and Lumber Co., 90 Mich. 345, 51 N. W. 512, cited 
and applied in the principal case, it was held that "it is not the law in this 
state that as soon as a corporation becomes insolvent its directors become 
trustees for all its creditors alike in such sense as to prevent their giving 
valid security by way of preference to a stockholder or director." And the 
present tendency of the courts is toward a similar view. Garrett v. Burlington 
Plow Co. et al. 70 la. 697, 59 Am. Rep. 461 ; Butler v. Harrison Mining Co., 
139 Mo. 467, 41 S. W. 234, 61 Am. St. 464 ; Anderson et al. v. Bullock County 
Bank, 122 Ala. 275, 25 So. 23 ; Nappanee Canning Co. et al. v. Rcid, Murdock 
& Co. et al. 159 Ind. 614 (dissenting opinion on p. 629), 59 L. R. A. 199, 
64 N. E. 870, ins, followed in City National Bank v. Goshen Woolen Mills 
Co. et al. (1904), — Ind. — , 71 N. E. 652, discussed in 3 Michigan Law 
Review, p. 7^. 

Corporations — Insolvency — Stockholders' Liabilities — Action at Law. 
— The Constitution of South Dakota makes the stockholders of any banking 
corporation "individually liable for all of its debts to the extent of the 
amount of their stock therein, at its par value, in addition to the amount 
invested in such stock." In an action by a judgment creditor against a stock- 
holder of an insolvent bank the defense was that the plaintiff must sue in 
equity, setting out the entire indebtedness, the name of each stockholder and 
the amount of stock held by him. Held, that the remedy may be at law. 
Union National Bank of Omaha v. Halley et al. (1905), — S. Dak. — , 104 
N. W. Rep. 213. 

While the courts are usually agreed on the general principles governing, 
the form of the creditors' remedy in such cases, there is much conflict in the 
interpretation of the various statutes. Where the statute expressly prescribes 
the form of remedy, it is exclusive and must be strictly pursued. Lowry v. 
Inman, 46 N. Y. 119. Where no specific remedy is provided for, and the 
statute shows no intention to provide a common fund for the benefit of all 
creditors ratably, the remedy is at law. McCarthy v. Lavdsche, 89 111. 270; 
1 Wilgus Corp. Cases 253; Hall v. Klinck, 25 S. C. 348, 60 Am. Rep. 505; 
Morrow v. Superior Court, 64 Cal. 383. In such cases, if the liability is 
limited and several, a separate action will lie against each stockholder. 
Boyd v. Hall, 56 Ga. 563; Paine v. Stezvart, 33 Conn. 516. Whether such 
intention to provide a fund for the benefit of all creditors ratably does 
appear is therefore the question to be determined. While some courts have 
held that a statute making stockholders individually liable for the debts of 
the corporation to the extent of or in proportion to their stock imposes a 
liability enforcible at law, other cases hold that the remedy is by bill in 
equity in behalf of all creditors against all the stockholders who can be 
reached, and this seems to be the prevailing view. Pollard v. Bailey, 20 Wall 
(U. S.) 520; Terry v. Little, 101 U. S. 216; Hanson v. Davison, 73 Minn. 
454; Umsted v. Buskirk et al., 17 Ohio St. 113. And in other cases it is 



